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MEMORANDUM IN OPPOSITION 

 

A10226 (Carroll) 

 
AN ACT in relation to requiring certain perils be covered under business interruption 

insurance during the coronavirus disease 2019 (COVID-19) pandemic 

 

 
The Excess Line Association of New York (“ELANY”), the nonprofit industry advisory 

association created by New York statute to facilitate and encourage compliance with New 

York’s excess line insurance law, and the Wholesale & Specialty Insurance Association 

(“WSIA”), the national organization  representing the entirety of the wholesale, specialty 

and surplus lines industry, urge the legislature not to enact A10226. While well-intentioned, 

the bill would do grievous harm to excess line insurers and threaten the continued availability of 

vital coverage to New Yorkers. 

 

A10226 would retroactively change every insurance policy issued to an insured employing less 

than 100 fulltime employees that insures against loss or damage to property and includes loss of 

use and occupancy and business interruption coverage. Each policy would be de facto rewritten 

to include coverage for business interruption during a period of a declared state emergency due 

to the COVID-19 pandemic. The bill would mandate this insurance policy interpretation 

regardless of the clear wording of the policy itself. In addition, the bill would create an 

assessment fund that would be used to cover certain claims. 

 

Let us be clear that we strongly believe insurers should pay all properly submitted claims for 

which coverage exists under a policy, to the extent of the contracted-for coverage. If an 

insurance policy contains language that provides coverage for COVID-19 pandemic business 

interruption losses, the policy will and must respond to claims based on contractual rights and 

requirements. However, claims that are not covered by the policy language should not be ordered 

paid by retroactive modification. This is likely unconstitutional and functionally problematic on 

a number of fronts.  

 

First, all insurers reserve assets to pay claims based on assumed risk factors. No factor is more 

basic to this calculation than the risks covered by an insurer’s issued insurance policies. Like any 

contract, both insurers and policyholders rely on the contents of the insurance policy to govern 

their rights and responsibilities. Just as an insured reasonably relies on promised coverage when 

determining its exposure to risk, an insurance company does the same when planning to pay 

claims. For example, if an insurer issues a policy with a coverage limit of $100,000, retroactively 
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mandating that payment must be made up to $1 million fundamentally changes the insurer’s risk, 

especially since premium was based on a $100,000 exposure. The same is true for a policyholder 

that purchased $100,000 of coverage and has that coverage retroactively reduced to $10,000. 

 

In the case of A10226, the insurer would be mandated to cover sizable losses that it could not 

have adequately prepared for – coverage the insurer did not price or sell, and coverage the 

insured did not purchase. This is a formula for insurer insolvency. It has been estimated that the 

COVID-19 pandemic national shutdown cost for small businesses of less than 100 employees 

could be $380 billion. This represents an unprecedented, unexpected and unforeseeable financial 

burden on insurers, and many will have difficulty meeting their obligations to policyholders. 

Even for those that survive, the capital necessary to continue writing coverage for New Yorkers 

will be severely depleted and the uncertainty that will come with covering New York risks will 

drive needed capacity from the New York marketplace. The New York excess line market 

absorbs critical, difficult to place risks and is, for example, a key player in enabling major 

construction projects to proceed in the state. A shortage of excess line capacity will hinder New 

York’s ability to economically recover from the pandemic. 

 

To assist consumers and excess line brokers, ELANY undertakes a thorough financial condition 

review of all insurers operating as excess line insurers in New York to ensure they meet New 

York’s requirements, which are the most stringent in the country. In addition, ELANY lists 

insurers that it judges to meet certain enhanced financial standards. The ELANY list assists 

excess line brokers in performing their required due care before placing coverage. We fear that 

the passage of A10226 may lead to the delisting of a significant number of insurers, which would 

result in less secure capacity to insure vital, sophisticated risks. 

 

Second, mandating the retroactive rewriting of insurance policies would make the New York 

market unstable for insurers and policyholders. How can an insurer know if policy terms will be 

discarded in the future based on crises, catastrophic events or desired public policy outcomes? 

Can policyholders know for certain that future events will not inspire governmental action to 

diminish or negate expected coverage? No contractual relationship can be secure when the 

parties cannot count on the contract to be honored. 

 

In addition, Article 1, Section 10, Clause 1 of the United States Constitution clearly states, inter 

alia, that “[n]o State shall…pass any…ex post facto Law, or Law impairing the Obligation 

of Contracts.” The U.S. Constitution therefore explicitly prohibits states from passing any 

retroactive law that impairs contractual obligations, which is precisely what A10226 would do. 

Passage would no doubt lead to unproductive, protracted litigation based on a flagrant violation 

of the U.S. Constitution. 

 

Finally, the scope of the COVID-19 pandemic crisis demands a national response. For example, 

a group of three dozen organizations, including WSIA, has proposed the creation of The 

COVID-19 Business and Employee Continuity and Recovery Fund (“Recovery Fund”), which 

would be funded by the federal government and would have the ability to enter into contracts 

with interested businesses to facilitate the distribution of federal funds and liquidity to impacted 

businesses and their employees. The Recovery Fund would be designed to help businesses retain 

and rehire employees, maintain worker benefits, and meet operating expense obligations. Strong 
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anti-abuse provisions, including audits and Special Inspector General oversight, would be 

included. We respectfully submit that active support for this type of comprehensive program is 

the most productive approach to addressing the needs of businesses and their employees in these 

trying times. 

 

For all of these reasons, ELANY and WSIA strongly urge the legislature not to enact A10226. 

 

Contact: 

 

Howard Greene 

Director of Government Affairs & Strategic Initiatives 

ELANY 

(646) 292-5591 

hgreene@elany.org 
 

John Meetz 

Senior State Relations Manager 

WSIA 

(816) 799-0863 

john@wsia.org 
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